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Introduction

In 2018, large companies such as Danone and BlackRock chief executive officer
Larry Fink addressed the social and moral responsibilities of companies that go
beyond mere shareholder-oriented profiteering.! In the same year, Rana Plaza
victims among others were still struggling for compensation.? The Bangladeshi
factory building collapsed in 2013 and caused more than 1000 deaths; more
than 2000 workers were injured.

Overall, the role of business for the violation, but also for the protection of
human rights has become a pivotal research agenda across the disciplines.
Since the 1990s, debates increasingly focus on the question of whether, and
if so to what extent, companies as private actors can be held responsible for
human rights. This question of challenges the international human rights
system that holds states as public actors responsible for the respect, protection,
and fulfilment of human rights.

Against this background, this chapter argues that the conceptual frame
of public and private does not suffice to capture business roles for human
rights in times of global governance and globalisation. Instead, it suggests
a threefold approach to the public, the private, and the business-societal.’ The
latter denotes a third role of business companies that is situated between and
simultaneously beyond the public and the private. The public, the private, and
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156 A RESEARCH AGENDA FOR HUMAN RIGHTS

the business-societal build an intermediated three-pole constellation in which
each pole constitutes and affects the other. In a subsequent step, this threefold
approach provides the foundation for a business-societal form of responsibility
as a new research agenda for human rights. Such a hybrid business responsibil-
ity for human rights can escape the impasse between purely public and merely
private forms of responsibility for human rights.

The chapter starts by tracing the development of global governance and its
effects on human rights that fuel the question of business responsibility for
human rights in the first place. It then introduces two main controversies that
shape the discussion of the business and human rights agenda. These are, first,
whether the human rights system should provide direct or indirect measures
to deal with business companies; and, second, whether business companies
should assume non-binding or binding responsibilities for human rights. Both
controversies are closely linked to the question as to where to situate compa-
nies in the constellation between public and private. On this basis, the chapter
suggests a three-pole constellation between the public, the private, and the
business-societal. It shows how the development of societal roles of business
companies yields effects on all three poles of the constellation, and on human
rights at its centre. The chapter concludes that the development of societal
forms of business responsibility for human rights represent a much-needed
research agenda.

Global governance and human rights

Global governance and its challenge of the state-centred human rights regime
fuel the role of business as societal actors. Globalisation, global governance,
and economic restructuring have changed the character of international
relations, entangling not only major shifts of agency, regulation, power, and
authority, but also of their very conceptual meaning. One of the most pervasive
aspects of global governance is the supplementation of states by non-state
actors (Graz and Nolke 2008; Jonsson and Tallberg 2010; Schuppert 2006;
Take 2009). Disagreements about whether global governance is taking on the
form of governance by, with, or without (multiple) governments notwith-
standing (Briihl and Rittberger 2001, 5; Rosenau and Czempiel 1992), today
perspectives prevail that acknowledge the role of both state and non-state
actors in governance, and their mutual influence (Sassen 2006). While the term
non-state actor covers a broad variety of actors, business companies are the
most important non-state actors in global governance.
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Business companies are not simply gaining agency, but transnational agency,
yielding effects within and beyond state borders (cf. Deva and Bilchitz 2013;
Fuchs 2005; Brysk 2002; Muchlinski 2001). Transnational linkages not only
pertain to transnational companies, i.e. companies with “the power to coordi-
nate and control operations in more than one country” (Dicken 2011, 110) and
that account for around 80 per cent of global trade (UNCTAD 2015). They also
include small and medium-sized companies that are involved in global supply
chains, production networks, and capital markets.

Transnational business agency challenges the human rights regime. First, it is
difficult to identify a responsible actor for a human rights violation, especially
when it comes to production and supply chains with short-term and flexible
relations (Barrientos 2007). Second, it is difficult to tie an actor or an incidence
to a state jurisdiction that is willing and capable of enforcing human rights.
Both factors aggravate the Rana Plaza victims’ struggles for compensation,
due to insufficient Bangladeshi law, and the lack of binding responsibility of
North American and European retailers along the supply chain. Companies
acting flexibly on a global scale can deploy gaps that result from different levels
of implementation and enforcement of human rights in different states. Low
standards of human rights are not just a matter of weak states, but they repre-
sent a competitive advantage that attracts foreign direct investment.

The human rights regime increasingly begins taking the agency of business
actors into account. Discussions of criminal liability (Kamminga and Zia-Zarifi
2000), extraterritoriality (Augenstein and Kinley 2013; Skogly 2013), invest-
ment arbitration (Steininger 2018), regulation (Vogel 2009), and multi-level
litigation (Noortmann et al. 2015; Schrempf-Stirling and Wettstein 2017;
Clapham 2006) are on the rise. Nevertheless, the question of business respon-
sibility for human rights remains a highly disputed matter as it challenges a key
component of international law: the distinction between public and private.*
This is visible in two main controversies.

Controversy 1: Direct or indirect responsibility for human rights?

In response to the gap between non-state business agency and state-centred
human rights, the human rights regime offers two ideal-typical responses.

The first response characterises business as private actors, and aims at strength-
ening the indirect state responsibility for private actors. Yet, this response does
not cover the gaps resulting from transnational business agency, and it relies
on strong, capable, and committed states, the lack of which contributes to
blatant gaps in the human rights regime in the first place.
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The second response addresses business companies directly, i.e. not via the
state. Yet this response, too, causes controversies. In terms of international
law, it begs the question whether it needs to treat business actors as subjects
of international law (Clapham 2006; Nowak and Januszewski 2015), and if it
simply equalises business responsibilities with state duties for human rights. In
terms of political science, it begs the question whether an accompanying rise
of power and legitimacy of business actors is feasible or whether it is desirable
- and if so, in which forms (Goodhart 2006; Kamminga and Zia-Zarifi 2000).
Some even fear a privatisation of human rights that would relieve the state
of its duties and transfer human rights responsibilities to a privatised sphere
(Hamm 2016; Rosemann 2005; McBeth 2004, but cf. Mende 2020a).

Ultimately, both responses struggle in developing a sufficient basis for busi-
ness responsibility for human rights that can deal with current challenges and
transformations. Apparently, it does not suffice to address business as only
indirectly responsible private actors, nor to treat them as directly responsible
public actors equal to states.

Controversy 2: Soft law or hard law?

The human rights regime knows further possibilities for dealing with private
actors beyond state control. The lack of enforcement mechanisms on a global
scale has always relied on alternative strategies to bolster human rights. One
of these strategies is to make human rights violations public, and to pressure
the relevant actors on moral terms: the strategy of naming and shaming. The
human rights regime therefore contains two, mutually reinforcing dimensions:
the juridical dimension (hard law) and the moral or normative dimension (soft
law) (cf. Mende 2016, 168-74). The latter includes normative expectations as
well as non-binding documents and standards.

Soft law plays a major role when it comes to business responsibilities for
human rights. Business actors are regularly addressed publicly and pressured
on moral terms. The employment of such strategies by civil society organi-
sations during the 1990s has tremendously contributed to the development
of the business and human rights agenda (Rowe 2005, 122-4; Grant and
Keohane 2005, 35; Morrison 2011). It resulted in the establishment of codes of
conduct, platforms for corporate performance (e.g. the United Nations (UN)
Global Compact), stewardship commitments and global guidelines (e.g. the
UN Guiding Principles on Business and Human Rights, or the Organisation
for Economic Co-operation and Development Guidelines for Multinational
Enterprises). These in turn provide an important basis for the moral dimen-
sion to work. Yet they often entail only weak mechanisms to enforce com-
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pliance from companies. Accordingly controversy arises, whether soft law
contributes to an enhancement of the human rights regime or whether it is
a mere window dressing that prevents hard law (cf. Addo 1999; Crane 2008;
Deva and Bilchitz 2013).

The conflict between soft law and hard law, i.e. between binding and
non-binding standards, for business goes back to the 1970s when the concept
of corporate social responsibility (CSR) gained prominence. Since then,
a visible rise of CSR can be witnessed, e.g. in corporate and accounting
reports (KPMG International 2013, 13), whole sections of corporate reports
and business plans dedicated to different forms of CSR (Dillard and Murray
2013), complaint mechanisms within corporate structures, CSR-related codes
of conduct and platforms, the EU directive 2014/95, and the ISO norm 26000.
The discourse on CSR challenged the shareholder model that saw business
actors just accountable to their shareholders, in favour of a stakeholder model
that strives to hold business actors responsible for activities that affect other
parts of the population and the society in general. Yet, in spite of CSR’s plu-
ralist usages, it is commonly understood as a voluntary instrument. As such it
is criticised as undermining human rights and as ineffective; others welcome
CSR as a step towards more comprehensive forms of corporate responsibility;
and yet others see it as an effective instrument to circumvent binding regula-
tion (Conzelmann and Wolf 2008; Crane et al. 2008; Gond and Moon 2012;
Rowe 2005).

Ultimately, the debates are marked by the key question whether business
actors should be seen as mere private actors or as public actors with public
responsibilities (Scherer and Palazzo 2008, 419ft.; Levy and Kaplan 2008, 434;
Kobrin 2009). This is because non-binding standards easily apply to private
actors, while binding standards challenge their private role.

A threefold approach: the public, the private, and the
business-societal

Both controversies address the possibilities and limits to hold business com-
panies responsible for human rights. Both are structured by the underlying
conflict between public and private. At the same time, both demonstrate that
one-dimensional solutions choosing only one of the two sides do not suffice.
Thus they show the insufficiency of a dichotomous separation between public
and private - or, in terms of international law, between state and non-state
roles.
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The developments in the fields of global governance and human rights indicate
emerging roles of business companies that move beyond the classic two-pole
constellation between public and private. Rather, they are developing a hybrid
role. Recent discussions increasingly address these hybrid roles of companies,
e.g. in concepts of political CSR (Scherer et al. 2016; Scherer and Palazzo 2007),
global CSR (Stohl et al. 2007), democratic CSR (Levy and Kaplan 2008, 4391f.),
extended corporate citizenship (Crane et al. 2008), corporations as next to
governments (Wettstein 2009; Ciepley 2013), private government (Anderson
2017), or the political power and authority of companies (Fuchs 2013, 87; Atal
2019). These concepts differ with regard to the specific roles and features of
companies, and their position in the constellation between public and private.
They agree that companies have more agency and power than private actors,
but that they differ from state actors. Companies are in between. But what does
that mean exactly?

Not just private

On the one hand, companies are not just private actors: “business firms have
started to engage in activities that have traditionally been regarded as actual
governmental activities” (Scherer and Palazzo 2011, 899). Business companies
assume issues and tasks that states have been responsible for. These tasks are
closely associated with the common good, which is why they have been linked
to states as public actors in the first place (Abrahamsen and Williams 2014,
244ft,; Reus-Smit 2001, 530ff.). This privatisation concerns public services and
infrastructure, including education, health, the supply of water, electricity, gas,
or the management of prisons and hospitals (Leibfried and Ziirn 2005; Graz
and Nolke 2008), and even matters of peace, conflict, and security (Deitelhoff
and Wolf 2010; Flohr et al. 2010). This entails a shift of authority and respon-
sibility to companies — not necessarily against or beyond the state, but also in
cooperation and coexistence with states (Moon and Knudsen 2018; Atal 2019,
cf. Oberleitner/Starl and Forsythe in this volume).

Striking examples are corporate villages both in the Global South and the Global
North. Those are residential areas in which companies provide employees and
their families with a variety of public services such as schools or hospitals.
Besides their supportive effects, they implement a high degree of dependency
and political authority of the company. For example, Amazon and Apple are
currently establishing healthcare facilities and clinics for their employees in
the United States, in order to fill gaps in the public healthcare system and to
attract high-skilled employees. Del Monte Kenya implemented clinics and an
award-winning HIV/AIDS prevention programme for its employees in several
Kenyan communities, significantly reducing the spread rate. However, the
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programme is also accompanied by far-reaching measures. Workers are called
to report suspicious disease symptoms from their neighbours to the company
clinics (Atal 2019, 162ft.). Generally, “when corporations take on these govern-
ing roles, they gain the authority to decide what form of governance to provide:
what subjects are taught in schools, what diseases are excluded from health
care services and what family structures are permitted in company housing
policy, for example. In doing so, they are making moral judgments about how
people should behave and how society should be organised” (Atal 2019, 10).

Furthermore, business companies are participating in global governance
mechanisms which are generally marked by an aspiration to contribute to the
common good (Mende 2020b). They participate in the development, setting,
and interpretation of norms and standards for themselves and for others,
and they monitor the implementation of international treaties (Green 2010;
Kocher 2009; Peters et al. 2009; Muchlinski 2010).

Taken together, business activities are not only marked by a rise of agency,
authority, and power. They are also closely tied to public, social, and moral
questions. Their activities yield far-reaching effects on a wide range of proxi-
mate and remote stakeholders (cf. Winkler in this volume), situating compa-
nies far beyond the private sphere.

Not just public

On the other hand, business actors are not simply public actors. “The fact is,
no matter how appealing it may be as a political and intellectual construct,
organizations are not societies in the political sense, and managements are not
governments” (Kerr 2004). Companies are not endowed with judicative, legis-
lative, and executive powers; neither do they necessarily have institutionalised
mechanisms for checks and balances of power (Crane et al. 2008, 92). In spite
of the power and agency of companies, there is a profound difference between
companies and states. This difference is highly important: companies do not
entail mechanisms of democratic elections or accountability. While they yield
influence in international organisations and multilateral agreements, they do
not have the same voice and official standing as states do. Finally, they do not
have the same duties as states do.

For example, Lonmin Mining installed public services such as street lights
and sewer systems in communities in the South African platinum belt. Yet
Lonmin Mining did not provide for their maintenance. Since the assets were
not properly transferred to the municipality either, they decayed unattended
(Bench Marks Foundation and Rustenburg Community Groups 2011, 41f.).
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Similarly, when workers lose their jobs in a corporate village, or the company
closes its asset altogether, the people left behind lose access to the services too,
including schools, housing, and clinics that were provided by the company
only on a voluntary and temporary basis.

This is because business companies have private rights, private properties, and
a legitimated private interest (e.g. in pursuing profit). While business activities
are closely tied to the public good, the latter is not their genuine purpose.

Business-societal as a third pole

Taken together, the role of business companies cannot be properly captured
with the classic notions of public and private. Rather, they are situated between
and beyond. Companies provide public services and reach into the private
spheres of stakeholders, yet without corresponding democratic mechanisms
and insufficient duties or balances of power. They pursue private interests, yet
they try (or are asked to) reconcile them with public interests. State-owned
enterprises represent an even more striking example for the blurring between
private and public roles.

Still it does not suffice to settle for a notion of a “blurring” between public and
private (Mikler 2013a, 7), or a “messy public/private offshoot” (Ciepley 2013,
141). Rather, the argument needs further distinction with regard to the specific
roles of companies as well as their relations and (dis)connections to the public
and the private. Only then does it provide the basis for a viable discussion of
correspondingly hybrid human rights responsibilities.

Therefore this chapter argues for a threefold approach. It proposes the concept
of the business-societal, situated in an intermediated three-pole constellation
with the public and the private.

In a first step, I suggest an analytical model of mediation between public and
private that acknowledges their interdependence and mutual constitution
(Mende 2020a). Public and private mutually constitute each other, and none
would exist without the other. They are externally mediated in that each
sphere’s inclusion is the other sphere’s exclusion and vice versa. They are
internally mediated in that each sphere touches the scope, logics, and content
of the other sphere, by means of regulation, deregulation, or non-intervention.
Rather than considering one sphere as residual of the other, each sphere has
specific functions for and effects on the other sphere, while they remain dis-
tinctive at the same time. This constellation captures how a phenomenon in
one sphere is constituted and shaped by processes in the other sphere. A case
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in point is the family. Being at the heart of virtually every definition of the
private,” the power relations and gender constellations within the family are
not simply happening outside the public, but they are framed and constituted
by family policies, divorce law, access to public resources, etc.®

In a second step, I suggest to extend the intermediated two-pole constellation
between public and private towards a three-pole constellation between public,
private, and the business-societal. In this constellation, the societal roles of
companies build a third pole beyond the public and the private (cf. Figure
11.1).

private
[public]
[business-societal]

business-societal
[public] [private]

Figure 11.1 Three-pole constellation between the public, the private,
and the business-societal

In analytical terms, each pole is intermediated with each of the two other poles.
It has effects on each other pole, and it is affected by each other pole (cf. the
square brackets, and the arrows between the poles in Figure 11.1). While being
interdependent, the poles do not just dissolve or blur into each other. Rather
they remain distinct, with distinct features, roles, and effects on human rights.

The human rights regime is affected by the three-pole constellation in different
ways. This means that the societal roles of business companies do not simply
harm or strengthen human rights. Rather, each role may have both emancipa-
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tory and repressive effects on human rights, sometimes even simultaneously
(cf. the plus and minus signs in Figure 11.1).

In substantial terms, the meanings of public and private follow international
law and its distinction between state and non-state actors. At the same time,
they are open to contestation and contingence. The term “business-societal”
entails the acknowledgement of other societal actors that move beyond the
public and the private. Most strikingly, civil society actors may deploy similarly
hybrid functions (cf. Tallberg et al. 2015; Jonsson and Tallberg 2010).” Thus,
the third pole of the societal can contain different actors, while here the term
business-societal puts emphasis on the societal roles of business actors.

Furthermore, the constellation is about roles of actors. That means it is neither
about the economy or the market as a depersonalised sphere; nor is it about
statically categorising an actor in only one way. Rather, it is about identifying
the different roles that actors can take on, simultaneously or at different times.

Ultimately, the three-pole approach is a conceptual model that analytically
separates what might overlap empirically. The point is that even with regard
to the overlap of empirical phenomena, or with the concurrency of different
roles, a two-pole constellation does not capture the genuinely hybrid roles of
business actors between and beyond the public and the private.

Research agenda: business-societal responsibility for
human rights

The societal role of companies is a current and future research agenda for
human rights, as it provides the basis for developing corresponding societal
forms of business responsibility for human rights. As shown above, a great
deal of debates and conflicts in the area of business and human rights arise
from the juxtaposition of public and private roles. Correspondingly, there is
a juxtaposition of binding state responsibilities for the respect, protection,
and fulfilment for human rights, on the one hand, and non-binding or passive
business responsibilities for the respect of human rights, on the other hand.®
In contrast, the hybrid business-societal allows developing correspondingly
hybrid forms of business-societal responsibilities.

The threefold approach provides a basis for developing societal forms of
business responsibility in tracing the interdependencies and effects of business
roles on the public, the private, and the human rights regime (cf. the multi-
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ple occurrences of the “business-societal” in Figure 11.1). It shows that, for
example, the family at the very core of the private is not only influenced and
shaped by the public, as discussed above. It is also business activities in terms of
wage level, wage distribution, hiring, or promoting that have profound effects
on (power) relations within the private sphere of the family (Priigl and True
2014; Meyersfeld 2013). Furthermore, representations of gender, ethnic, or
other collective identities in advertisements, marketing, entertainment, or the
media influence the (self-)perception of those very identities within the private
sphere in various ways (Hall 1992). A recently launched campaign called
“Unstereotype Alliance” shows that companies and civil society are aware of
this interdependence. The platform founded by transnational companies, con-
vened by United Nations Women, “seeks to eradicate harmful gender-based
stereotypes” in advertisements.’

Similarly, business affects the public sphere. The agency, the power, and also
the legitimacy of states are affected by the ways they deal, cooperate, or govern
with companies. The structures and mechanisms of international organisa-
tions, too, are challenged by the increasingly crucial role that business actors
(as well as other non-state actors such as non-governmental organisations) are
playing for processes and fora of global deliberation and global governance.
Furthermore, notions of the common good are affected by shifting their provi-
sion towards business actors.

The threefold approach also captures the effects on business companies
themselves. New responsibilities, regulatory entitlements, demands for and
access to legitimacy influence internal “organizational responses, structures
and identities” of companies, as well as “their interactions with competitors in
their peer groups and with other governance actors” (Scherer et al. 2016, 287).
A case in point is Danone’s and Blackrock chief executive officer Larry Fink’s
proposals to produce value-based contributions, or the different generations of
CSR (Stohl et al. 2007).

Ultimately, the threefold approach recognises that business activities and
their effects on human rights do not simply occur beyond or without the
state. Rather, they are closely connected and interdependent in various ways.
Therefore, business-societal responsibilities can contribute to a human rights
regime in which different actors’ responsibilities supplement and complement
each other, instead of simply substituting state duties, or transferring responsi-
bilities to private, non-transparent spheres, out of sight and reach of the public
and of civil society.'
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If developed carefully and examined critically, societal business responsibility
for human rights can strengthen the respect, protection, and fulfilment of
human rights. It is the task of the hereby proposed research agenda to discuss
such societal forms of business responsibility for human rights, and to examine
their repercussions as well as their productive effects.

Notes

1. This chapter is based on research that is funded by the Deutsche
Forschungsgemeinschaft (German Research Foundation), project number
398306144.

2. www.business-humanrights.org/en/work-injury-compensation-still-missing-in
-bangladesh%E2%80%99s-labour-standards. Last access: 3 March 2019.

3. The hybrid roles of companies have historical predecessors, yet this chapter
focuses on the peculiar constellation of globalisation and global governance, and
on the modern human rights system that has only been established since 1945.

4. The public character of international law and its foundation on a binary between
a public (state-centred) and private sphere has been criticised even before the rise
of global governance. Feminist perspectives have stressed that human rights viola-
tions of women usually occur in the private sphere of the household (Charlesworth
et al. 1991; Chinkin 1999; Mackinnon 1991; Peters and Wolper 1995). While this
led to an inclusion of the private household into the realm of women’s human
rights, the responsibility for the respect, protection, and fulfilment of human rights
remains with the state.

5. Definitions of public and private are pluralist due to different schools of thought,
on the one hand, and due to political and social struggles and contingence, on the
other hand.

6. Against this background, Ciepley’s political theory of the company falls short,
when he states that “unlike private bodies, such as families and voluntary associa-
tions, corporations cannot be formed without civil government” (2013, 140). The
underlying dichotomous assumption does not suffice to capture the interdepend-
ence between public and private in the first place.

7.  Civil society organisations have largely contributed to the development of the
business and human rights agenda in the first place (Vogel 2009).

8. A case in point are the so-called United Nations Draft Norms that failed to install
binding human rights obligations for business companies in 2003. They were
criticised for putting companies and states on the same level (Ruggie 2017).

9.  www.unstereotypealliance.org. Last access: 25 October 2018.

10. Current developments like the United Nations Guiding Principles are already
paving the way for such interdependent responsibility networks (cf. Mende 2018).
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